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EXECUTIVE SUMMARY

This supplementary guidance has been developed by the Sedex Stakeholder Forum (SSF, formerly AAG), 
to support consistent reporting and interpretation within SMETA when assessing the implementation of 
the new National Living Wage (NLW) in the UK. 

Whilst the main reason for the guidance has been the creation of the NLW in the UK it is hoped that the 
information will be useful in other sourcing countries, which may face similar challenges. 

A collaborative working group within the SSF recommends that any wage differentials based solely 
on age (i.e. where job role, skills, experience etc. are all equal) should be recorded as a MINOR Non-
Conformance during a SMETA audit – unless it can be clearly verified that the following conditions are 
in place: 

●● the differential has been agreed by collective bargaining 

●● with freely elected worker representatives and that 

●● the wages at least meet the law. 

Where all these conditions are in place, an observation should be recorded. 

In recognition of the challenges of correcting this Non-Conformance, the group proposes up to 365 
days for full correction and verification of the issue. The following guidance gives more details.
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1. INTRODUCTION

1.1. Background 

The new National Living Wage (NLW) came into force in the UK in April 2016. Whilst for most age bands there 
was an increase in the National Minimum Wage in line with inflation, there was a more significant increase for 
workers aged 25 years and over, with this wage level being renamed the National Living Wage (NLW). In 
the UK, the National Minimum Wage is already banded by age range, from apprentice rates up to what was 
previously known as the adult rate at 21 years and over. With the introduction of the NLW, there is a greater 
potential for discriminatory wage payments where unequal rates could be paid for equal work to differing age 
groups with the same skill set, e.g. 21- 24 year olds versus aged 25 and above.

Fig. 11

1.2. Purpose

Although the differing wage rates based solely on age are legally allowable in some countries including the UK, 
the ETI Base Code states: 

 “There is no discrimination in hiring, compensation, access to training, promotion, termination, or 
retirement based on race, caste, national origin, religion, age, disability, gender, marital status, sexual 
orientation, union membership, or political affiliation” 
 
(ETI Base Code, Clause 7: Discrimination) 

1   Figures were correct at time of publication but might change with UK law  
(Source: http://www.acas.org.uk/index.aspx?articleid=1902)
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Guidance from the ETI clearly states that paying under 25 year olds less than workers that are age 25 and 
older for the same work and skill set constitutes discrimination. Even though this is not a breach of UK law, this 
guidance deems it to contravene Clause 7 of the ETI Base Code.

The SMETA framework is currently based on local law and the ETI Base Code and in order to provide 
transparency and coherence, the SSF has created this guidance document. It is intended to support auditors, 
auditees and report users in the assessment of wages where pay differentials exist and where the differences 
may be based purely on age difference. 

Where the implementation of this guidance causes challenges in other countries, the SSF invites contributions 
from interested parties for any necessary modifications to ensure that it stays up to date with current legislative 
requirements and continues to reflect good practice in social auditing. 

1.3. Scope

The scope of the guidance is restricted to discrimination arising from unequal wage payments based solely on 
age difference as the only criteria. Guidance on all other types of discrimination is found in the SMETA Best 
Practice Guidance (BPG) and Measurement Criteria, Version 5.0 December 2014, both currently available on 
the Sedex website (www.sedexglobal.com/smeta) and the Knowledge Hub on Sedex Advance (for Sedex 
members).

This guidance covers a recommendation for the assessment of potential issues arising from paying different 
rates based on age alone, where other objective differences may be more difficult to establish.

Note: Although auditors will be expected to check all age groups for discriminatory practices, for the purpose 
of this guidance on age discriminatory wages, the working group has concentrated on the age bands of 21-24 
years and 25’s and above, although auditors will continue to check all age groups for this issue. 

It is assumed that those aged 20 and under are more likely to have measurable differences in one or more of 
skill set, training, experience, job role etc. compared with other higher age groups. An auditor will still consider 
these lower age groups as covered by the National Minimum Wage (NMW) legislation. Audits will record any 
non-payment of NMW per the published wage bands as a Non-Compliance against the law as well as the ETI 
Base Code, to be recorded in the wages section.

Note: As wage bands change with time, or more data becomes available the decision to limit the scope of this 
guidance will be revisited.

1.4 Auditor Competence

Auditing of any discriminatory aspects of the application of the New National Living Wage should be 
performed by auditors who hold the competencies as defined in SMETA Guide to Social Systems Auditor 
Competencies, found on the Knowledge Hub in Sedex Advance. Additional information is publicly available at 
the Global Social Compliance Programme (GSCP) Reference Tools for Auditor Competencies. 

In addition, for specific assessment of aspects of the NLW in the UK that are potentially discriminatory, we 
recommend an in-depth knowledge of the ETI’s discrimination requirements as well as the 2010 Equality Act 
and any other appropriate legislation. 

http://www.sedexglobal.com/smeta
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2. AUDIT PLANNING
Assessing the application of the New National Living Wage should be conducted as a standard part of any UK 
SMETA audit and all auditing procedures are governed by SMETA BPG and Measurement Criteria, Version 5.0. 

Advance knowledge of the age profile of the workforce could allow the auditor to prepare for any potential 
discriminatory wage issues. It is recommended that the auditor requests this information in advance either 
through access to the Sedex SAQ or by using the auditor’s own pre-audit questionnaire.

Gathering this information should form part of an auditor’s pre-audit communication.

3. AUDIT EXECUTION AND 
PROCESS 
Whilst most aspects of the audit execution are covered by the SMETA Guidance and Measurement Criteria, 
some additional investigations will be required, and it is important that any type of wage differences between 
the age groups is fully investigated to establish whether any other criteria are being used for wage differentials. 

Sedex members will require this additional information to be able to assess/address the situation and decide on 
future action. 

Where wage differences are based solely on age, this should be recorded as a Non-Conformance against 
Clause 7 of the ETI Base Code, including if it is allowed by local law. Although legally allowed, in the UK (as 
an exemption under the 2010 Equality Act), the SSF Working Group recommends that Sedex members retain 
visibility of the issue on the Sedex system by recording an NC against the ETI Base Code.

An employer will be requested to supply additional evidence which verifies that any wage differences are 
based on measureable objective criteria, or that a collective agreement is in place. It will greatly assist the audit 
process if in advance of an audit, an auditor can indicate to the supplier the type of evidence required to qualify 
as measureable and objective criteria. Some examples would be:

●● Is there a transparent and fair grading structure based on unbiased criteria e.g. experience, 
performance, training skill set etc.? 

●● Is there evidence employees are graded correctly?

Further guidance on the nature of the additional information can be found in Section 5 of this document.
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4. AUDIT REPORTS OUTPUT 
AND FOLLOW UP 

4.1. Report Writing 

All necessary information should be recorded on the current SMETA report and CAPR. The auditor is 
responsible for citing all appropriate additional local assessment standards that have been considered. 

It is important that the evidence reviewed is clearly detailed and this should be recorded under ‘current status 
and evidence examined’. In addition, any worker perspectives of discriminatory wage payments should be 
captured under worker interview information. 

Where an audit confirms that wage differences exist for different age groups for the same job/skill set etc., the 
auditor should record this as a Non-Conformance (NC) with details captured as per the guidance in Section 5.

Note: SMETA report and CAPR will be reviewed and revised on a regular basis. At this time specific 
adjustments will be considered in line with this guidance where members believe it necessary.

4.2. Sedex and uploading the audit 

The audit should be uploaded to Sedex as detailed in the Best Practice Guidance. When a Non-Conformance 
is raised against Clause 7 for different wage payments, issue titles have been specifically created to reflect the 
potential findings (see below).  The working group anticipates these will cover most possibilities.

●● Different wage rates based on age alone for the same work and skill set, it is not contrary to local law 
and there is a collective bargaining agreement in place. (Observation)

●● Different wage rates based on age alone for the same work and skill set and it is not contrary to local 
law. (Non-Conformance, Minor)

●● Different wage rates based on age alone for the same work and skill set and it is contrary to local law. 
(Non-Compliance, Major)

●● Isolated instances of workers paid less than the legal minimum wage (Non-Compliance, Major)

●● All workers are paid less than the legal minimum wage (Non-Compliance, Major)

Not contrary to local law Is contrary to local law

Different wage rates based on age alone for 
the same work and skill set

Non-Conformance, Minor, 
365 days

Non-Compliance, Major

Different wage rates based on age alone for 
the same work and skill set, and there is a 
collective bargaining agreement in place

Observation Non-Compliance, Major
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4.3. Follow-up audits 

Follow up on the specific NC of discriminatory wage payments may be either desktop or site visit, depending 
on the specific nature of the finding and the evidence observed on site. For policy or documentary problems, in 
line with SMETA guidance, it may be possible to complete a desktop verification.

If the discrimination Non-Conformance is based on actual wage payments and the required action is a change 
in wages/ hours /grading application etc., it is likely that a site visit will be required for verification of corrective 
action, in line with other wages/ hours issues.

Note: In some wages/ hours/ grading application issues, depending on the nature of the change required and 
where it is in line with current agreed practice, it may be possible to verify by desk top sign off and this should 
be discussed with the auditor/supplier/customer on a case by case basis. 
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5. GUIDANCE BY CLAUSE
For other guidance on this section, consult the SMETA BPG and Measurement Criteria. Below are listed the 
additional considerations when assessing discriminatory wages. 

Where wages are found to be based solely on age, it is the responsibility of the auditor to record the relevant 
law/ regulation/ code details on the SMETA report.

Relevant Governing Standards

ETI Base Code: Clause 7: No discrimination is practiced

7.1. There is no discrimination in hiring, compensation, access to training, promotion, termination, or retirement 
based on race, caste, national origin, religion, age, disability, gender, marital status, sexual orientation, union 
membership, or political affiliation. 

Guidance from ETI

Paying under 25’s less than 25’s and above for the same job, skill set, experience etc. will constitute a 
contravention of the ETI Base Code, specifically discrimination in compensation. 

Recommendation from Sedex Working Group

The working group from within the SSF is made up from all member types within Sedex and recommends that 
a SMETA audit follows the guidance from ETI. Where under 25’s are being paid less than age 25 and above for 
the same job, skill set, experience etc., it is recommended that a Non-Conformance is raised against Clause 
7 of the ETI Base Code. The intention is to retain visibility on Sedex Advance to allow the supply chain to fully 
investigate the situation and collaborate on any agreed corrective action. 

Considerations 

Discrimination at work is governed in the UK by the 2010 Equality Act. With reference to age discrimination the 
law covers the requirement for fair and equal treatment for all ages, but allows for exceptions and exemptions 
for age in some areas. 

This includes areas related to National Minimum wage. Nothing in the Equality Act alters the provisions of the 
National Minimum Wage. The exemption mentioned in the Equality Act, allows employers to different wage 
bands (see Fig. 1) to pay at or above the national minimum rates provided those in lower age groups are paid 
less than the adult minimum wage. Now with the implementation of the National Living Wage (NLW) there is the 
introduction of a new age band for 25 years and above. 
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Since the group recommends that (even though the above banding is legally allowed) a wage differential based 
solely on age is a Non-Conformance, the key task for auditors will be to fully investigate whether a wage 
inequality in the two age groups under consideration can be justified by other objective and measurable criteria.

Where auditors are satisfied that wage differences can be justified based on objective criteria or if a collective 
bargaining agreement is in place and provided that legal wage rates are paid, then a Non-Compliance/ Non-
Conformance SHOULD NOT be raised, but the evidence leading to this conclusion should be clearly described 
in the report.  

Where a Non-Conformance is raised, the working group recognises the challenge of correction and the 
recommendation is that the time for full corrective action and verification is recorded as 365 days. In addition, 
the issue raised on the Sedex system will by default be rated with minor severity.  

Correct recording of the exact situation is essential for full understanding between customers and suppliers and 
below is a listing of the measurement criteria which are designed to assist the SMETA audit. 

Criteria for auditors 

Do wages meet at least local legal requirements?

Note: If NO this is a Non-Compliance to be raised under the Wages Section for both the ETI Base Code and the 
law.

Where a company is not paying the minimum wage: 

●● According to the UK Government: “Contracts for payments below the minimum wage are not legally 
binding. The worker is still entitled to the National Minimum Wage or National Living Wage.”

Where a company is paying different rates for different age ranges for the same job role

●● Is there a fair and transparent grading system based on objective criteria e.g. skills, performance, 
experience, training etc.?

●● Is there evidence that individuals are graded correctly against these criteria?

●● The grading system can be the company’s own but if different rates exist for the same jobs and no 
grading structure is in place, this indicates a potential discrimination issue

●● Has any wage differential based on age been agreed by collective bargaining with freely elected worker 
representatives, or equivalent (see FAQs)?

●● Are workers aware of the reasons for the grading differences?

●● Are agency workers present, if so are there wage differences for the same job? This would require 
further investigation (see FAQs)

●● Are there other benefits in place which reduce the wage differential? If yes, these should be recorded 
under ‘Current Status’. 

●● Is there evidence that 21-24’s and under are preferentially recruited or that 25’s and above are 
preferentially terminated? This will require further investigation as such a finding is likely to contravene 
the Equality Act as discrimination, i.e. a legal issue not just a code issue (see also FAQs) 
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Criteria for customers 

●● Efforts should be made to take a common approach by following this recommended guidance. This 
may mean contacting other customers who have the same suppliers.

●● To allow 365 days for full correction of this discrimination issue 

●● To make use of ‘Progress Made’ on the Sedex system and recognise that movement has occurred, but 
full compliance may take time. 

●● To be open to support collaboration with a supplier when this particular Non-Conformance raises 
financial issues. 

Criteria for suppliers 

●● Examine grading systems ahead of an audit to assure themselves that wage differentials can be 
justified. 

●● Endeavour to ensure that wage gradings/wage rates, are transparent and understood by all 
appropriate personnel.

●● Document fully where any differential wage rates, have been agreed by collective bargaining with 
elected worker representatives. This particularly applies to wage rates which under this guidance 
could constitute a Non-Conformance under the discrimination clause. Where a collective bargaining 
agreement (CBA) can be evidenced the auditor will record an observation under discrimination not a 
Non-Conformance.  

  Note: As per the ETI Base Code detail in the Working Hours clause, a CBA is defined as “a collective 
agreement freely negotiated with a workers’ organisation representing a significant portion of the 
workforce“.

 Where a Non-Conformance has been identified potential corrective action plans would be:

●● Where skill set, experience, training, job content and all other objective criteria are equal, to pay both 
age groups 21-24’s and 25’s and above, the same wage i.e. the NLW or above (please see FAQs)

●● To agree an action plan with their customer(s) to show how this is going to be resolved and with agreed 
timelines. The issue would still be raised as a Non-Conformance, but there is a subsequent opportunity 
to record ‘Progress Made’ on the Sedex system as milestones are reached. 

●● To enter into negotiations with a freely elected workers committee or union to agree differentials and to 
record this 
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FAQs2 

Q.1: Does the new National Living Wage (NLW) as defined in the UK legislation April 2016 
constitute a ‘living wage’ as defined in the ETI Base Code? 

As per Guidance from the ETI: “Living wage is a term with a specific meaning that is well understood 
internationally. Enshrined in the ETI Base Code of labour practice living wage is enough to meet basic needs 
and to provide some discretionary income’. In the UK the term living wage has been further defined by 
the Living Wage Foundation which adopts a rigorous calculation methodology informed by multi-stakeholder 
focus groups. It has established a level which ‘best affords people the opportunity to provide for themselves 
and their families’ and is higher than the current UK NLW.” ETI guidance states that the new UK National Living 
Wage (NLW) is not in fact a living wage as per the amounts defined by the Living Wage Foundation. 

Note: The accurate numeric definition of Living Wage is not within the scope of this guidance and it is likely 
that a Living Wage definition will be a future topic of discussion for the SSF. The current working group 
recommends that auditors continue with their current practice. Where UK observed wages do not meet 
the Living Wage Foundation levels, this should not be recorded as a Non-Compliance unless specifically 
requested by the audit commissioner/ customer.  

Q.2: Is it a Non-Compliance/ Non-Conformance to pay under 25’s £7.00 per hour and over 25’s 
£7.50?  

This is not discriminatory against the UK law as there is no legal requirement to pay only minimum legal wage, 
the UK bands represent minimum wages not maximum. However, if the above payments are based only on 
age with no demonstrable difference in skillset, job, experience etc., it would be a Non-Conformance against 
Clause 7 of the ETI Base Code.  

Q.3: Is it a Non-Compliance/ Non-Conformance to pay under 25’s and over 25’s the same rate of 
pay?

No, this is not a Non-Compliance or a Non-Conformance. There is no legal requirement to pay under 25’s less 
than 25’s and above. Applying the same rate of pay does not discriminate against the worker because of their 
age. In fact, if the jobs, skill set, experience etc. of the 2 age groups (or individuals in these groups) are equal 
it is necessary to pay them the same rate of pay to avoid a Non-Conformance against clause 7 discrimination 
– as per this guidance. This same pay rate would also need to meet the legal requirements which at date of 
publication is £7.20 per hour, i.e. the rate for 25’s and above.  

2  Based on member experience in the UK only, may not be relevant for other countries
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Q.4: Can premium pay for nightshift be considered as part of the hourly rate e.g. if a night worker 
that is over 25 is brought up to NLW by application of a night shift premium is this likely to be a 
problem. Will we need to bring the basic rate up to NLW and then add a premium on top?

For the over 25’s the NLW will be treated in the same way as the NMW is currently assessed. Under current 
NMW rules shift premiums do not count legally towards NMW pay. In this example if the workers in question 
only work nights, then it may be more appropriate to state the blended rate of pay and not to distinguish 
between basic rate and premium. 

Q.5: What happens if a Swedish Derogation (SD) is being used at the site?

For a Swedish Derogation to be in place the agency worker must have a permanent contract with the 
agency and the agency must pay the worker between assignments. Thus the compensation of a ‘Swedish 
Derogation‘ (SD) agency worker should be measured against other agency workers contracted to the agency 
and also under SD. Where it is possible to assess SD agency workers against other SD agency workers this 
guidance can be used and ‘age only’ wage differentials should be recorded as a Non-Conformance. Where it 
is not possible to measure SD workers against other SD workers, the group recommends that the presence of 
a Swedish Derogation is recorded under ‘observation’ and explanations are clearly written in the report of why 
it is not possible to check age only wage discrimination. 

Q.6: If agency workers are at the site how does the issue of discriminatory wage payments as 
discussed in this guidance impact on Agency Worker Regulations?

Agency Worker Regulations allow for a 12 week qualifying period before an agency worker must be 
considered as entitled to equal pay and benefits compared with a permanent worker. It is recommended that 
in the absence of a Swedish Derogation, auditors follow this supplementary guidance document, and when 
comparing agency and permanent workers, wages should at least meet the law but cannot be based on age 
alone. For instance, when job role, skill set, experience etc. are the same, any wage differential should be 
raised as a Non-Conformance against the ETI Base Code Clause 7.   

Q.7: What happens with overtime payments? 

Where in the judgement of the auditor a discrimination Non-Conformance DOES NOT exist, i.e. both 21-24’s 
and 25’s and above are being paid the same rate and that is NLW of £7.20 per hour, it is important that the 
overtime payment (which by SMETA recommendation is +25% of basic rate), is also equal in order to avoid a 
Non-Conformance. 

Q.8: If a supplier is paying according to UK law, (i.e. following the National Minimum Wage bands 
for below 25’s and the new National Living Wage for 25’s and over), what must that supplier do to 
demonstrate that no Non-Conformance exists?

The supplier must be able to demonstrate that age is not the only criteria being used, i.e. there are other 
differences which justify the differences in wages, such as the job role, skill set, training experience etc. OR 
that the rates have been agreed by collective bargaining and they do at least meet the law (see above for 
collective bargaining definition).
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Q.9: What if I do not have a union or do not have freely elected worker representatives can I 
still have a collective bargaining agreement?

Yes: the group recommends that if you work in an industry or company where you have a very high level of 
seasonal workers (which can lead to difficulties in organising freely elected representatives), the following option 
is possible: 

The group recommends that a supplier would need to comply with the following: 

●● Employees have agreed and signed a Collective Bargaining3 agreement document which states 
the conditions laid out in that agreement. In this case it would include the hourly pay rate of wages 
complying with the law where different workers got paid different rates of pay based purely on age i.e. 
in the UK under 25 and over 25 (following the NMW and the NLW). 

●● The auditor is satisfied that this had been clearly communicated to the workers and they understood 
what they were signing for.

●● The supplier would need to prove that a majority of workers agreed with this collective bargaining 
agreement. The working group recommends that at least 60% of all workers have agreed in order for 
the collective bargaining agreement to have a majority and thus comply with the requirements. 

●● If all these points are followed, it is recommended that auditors accept it as a collective bargaining 
agreement and the result on the audit would be an observation.

●● Note: It is recommended that the auditor checks that signing such an agreement is not a pre-condition 
of getting a job.  

Q.10: What happens if workers are paid by piece work? 

The same recommendation applies as mentioned in this guidance. Auditors currently check rates of pay on 
piece work systems to ensure they meet the requirements of NMW and NLW. In addition they will now need 
to check for wage discrimination based solely on age under the piece work wage system and the group 
recommends a Non-Conformance is raised where wage differentials are based solely on age.  

Q.11: If I pay workers according to the UK Law, where there is a difference in wages purely 
based on Age, but I have a bonus or benefit system, can this be considered by the auditor to 
compensate for the difference in wages?

No. There are areas within the code where bonus and benefits can be used to show compliance but this 
cannot be done in this particular case. All bonuses and benefits should also be available equally to ALL 
workers regardless of age, so if all workers are entitled to these bonuses or benefits then there will still be a 
difference based on age which will still lead to a non-conformance in this case. 

Disclaimer: Frequently Asked Questions are based on members’ experience in the UK and they are not 
intended as legal guidance.  Sedex and its members do not provide any legal advice and users of this 
document should consult with their own lawyer for legal advice.

3   For more information about definitions and requirements for collective bargaining, please see:  
http://www.ilo.org/global/topics/collective-bargaining-labour-relations/lang--en/index.htm

http://www.ilo.org/global/topics/collective-bargaining-labour-relations/lang--en/index.htm
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GLOSSARY 
Non-Compliance: Contravenes the law and the code (since the code demands compliance with law as a 
minimum). 

Non-Conformance: Contravenes the code only, but does not contravene the law (this is not differentiated on 
the Sedex system, but can be captured in the SMETA report detail). 

NMW: National Minimum Wage as defined in UK law, banded by age group (see here for more information).

NLW: National Living Wage, introduced by the UK government in April 2016 as the minimum hourly wage rate 
for age 25 years and above (see here for more information).

REFERENCES 
●● “Age and the Workplace: A guide for employers and employees”, ACAS (2014)

●● “Member Brief No 153: National Living Wage Discrimination Considerations”; ALP March 2016. 
Available here 

●● ETI Base Code 

●● SMETA Best Practice Guidance and Measurement Criteria

●● UK Equality Act 2010 

●● GSCP Reference Tools for Auditor Competence 

https://www.livingwage.gov.uk/
https://www.livingwage.gov.uk/
http://www.acas.org.uk/media/pdf/e/4/Age-and-the-workplace-guide.pdf
http://labourproviders.org.uk/
http://www.ethicaltrade.org/resources/eti-base-code
http://www.sedexglobal.com/ethical-audits/smeta/
http://www.legislation.gov.uk/ukpga/2010/15/contents
http://www.theconsumergoodsforum.com/download-gscp-reference-tools-auditing-competence


Sedex has developed a suite of publications and multi-media resources to help drive  
improvements in ethical and responsible business practices. 

See more at Sedex Resources page.

Follow us on Twitter and LinkedIn

For more information on Sedex please go to www.sedexglobal.com

or email helpdesk@sedexglobal.com

This best practice has been developed by the current members of the Sedex Stakeholder 

Forum (SSF) to supplement the SMETA guidance for achieving consistency when assessing the 

implementation of the National Living Wage in the UK. It is not intended to be used as a stand-alone 

document and should be read in conjunction with the full SMETA Best Practice Guidance.

For more info, please go to www.livingwage.gov.uk
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